CGHARLES PARKER
V.
OH CE OF SLRFACE M N NG RECLAVATI ON AND BENFORCEMVENT
| BLA 92- 304 Deci ded Decenber 18, 1997

Appeal froma Decision of the Drector, Charleston, Vst Mirginia
Gfice, Gfice of Surface Mning Recl amati on and Enf orcenent, denyi ng
informal reviewin response to a citizen's conplaint of subsidence danage
caused by underground coal mning. |&& MR 91-049-06.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
dtizen Gonplaints: General ly--Surface Mning Gontrol
and Reclamation Act of 1977: Subsi dence: General |y

The CBMproperly denied infornal reviewof a citizen's
conpl ai nt of damage to property from subsi dence caused
by coal extraction conpl eted before the effective date
of SMRA

APPEARANCES  (harl es Parker, Fairview Vést Mrginia, pro se; Sephen D

Wllianms, Esg., and W Henry Lawence 1V, Qarksburg, Vst Mrginia, for

I ntervenor Eastern Associated Goal Gorp.; Seven C Barcley, Esq., dfice
of the Solicitor, US Departnent of the Interior, P ttsburgh, Pennsylvnia,
for the dfice of Surface Mning Recl anati on and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Charl es Parker has appeal ed froma determnation by the DOrector,
Charleston, Wst Mrginia Gfice, fice of Qurface Mning Recl anation and
Enforcenent (C8V), that the Wést M rginia O vision of Environnental
Protection (WDCEP) properly refused to take enforcenent action on Parker's
conpl ai nt that subsidence caused by underground mning by Eastern
Associ ated al Gorporation (Eastern) danaged his house and well. Review
of the refusal by WICEP to take action under Title V of the Surface Mning
Gontrol and Recl anati on Act of 1977 (SMRA), 30 US C 88 1251 through 1279
(1994), was del ayed by agreenent of the parties pending investigation and
litigationin Sate court. Hnally, however, on August 11, 1997, WCEP
stated it had "investigated the conpl aint and nade the determnation that
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mning had taken place prior to the August 3, 1977 passage of [ SMRA .
Therefore, it is the [Sate' s] position that the subsidence danage * * * is
* * * not subject to Title Vjurisdiction." It is also the position of C&M
and Eastern that the subsi dence danage conpl ai ned of by Parker does not

fall wthin the scope of section 516 of SMRA 30 US C § 1266 (1994),
regul ati ng surface effects of underground m ni ng.

Parker filed a conplaint on Decenber 5, 1990, alleging that mning by
East ern caused subsi dence damage to his house and water well. Hs
conpl ai nt was investigated by WCEP on January 16, 1991, and it was
determned that the damage reported by Parker and observed by WUCEP was
caused by subsi dence. Wiet her WOEP had juri sdiction to proceed further,
however, was questioned, and it was determned by the Sate, after
referring the question to the State Attorney General, that the Sate | acked
jurisdiction to proceed further inasnuch as it appeared that mning bel ow
the Parker house had been conpleted in April 1977, before SVRA took ef f ect
in August of that year. Agreeing wth this concl usion, C8Mdenied i nfornal
reviewof Parker's conplaint. In so doing, a finding based on an
engi neering investigation of the conplaint was nade t hat

Eastern Associ ated Goal orporation (Federal Nunber 1 Mne)
extracted coal (retreat mning) beneath your [Parker's] property
in January and April of 1977 and had advanced 350 feet fromyour
residence. A nuniber of fairly large stunps and fenders of coal
renai ned beneath your property after the retreat mning was

conpl eted (an estimated 35 percent). Therefore, subsidence did
not inmedi ately followretreat mning. Mning of the entire
conpl ex was conpl eted in 1985 and the mne was sealed in the
early part of 1986. After mning was conpl eted, water naturally
began to accunul ate in the voi ds where coal had been extract ed.
The Aittsburgh coal in your area is underlain by 3to 3.5 feet of
fire clay. Unhder flooded conditions, fire clay | oses nost of its
bearing strength. Mst |ikely, the remtmant coal pillars "sunk"
into the clay floor, causing shifting roof pressures and
ultinatel y subsidence of your property. For this reason, you did
not experience subsi dence danage to your property until well

after coal extraction had occurred.

It is our position that the subsidence danmages you have
experienced are the result of coal extraction and mining
activities that occurred prior to the enactnent of SMRA for
whi ch we do not have regulatory jurisdiction. Therefore we are
uphol ding the decision * * * that the Sate has shown good cause
for not taking enforcenent action in this case.

(Decision at 2.)
Parker disputes that mining beneath his property ended in April 1977,

he argues that the report of investigation relied upon by CBMfailed to
locate his property correctly in relation to the underground worki ngs of
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Eastern, and that Eastern continued operations beneath his house until
after August 3, 1977. He contends that coal mining cannot be equated wth
coal extraction, and that "punping, firebossing, ventilation and mning
continued until 1978 causing the entire panel to be subject to the
regulatory jurisdiction of SMIRA" (Satenent of Reasons at 3.) Parker
concl udes that C8Mshoul d have recogni zed that mning continued past 1977
under provision of Vést Mrginia Gode 8§ 22A-2-5 (1997), which states that
"[f]or the purpose of this section, working wthin a panel shall not be
deened to be abandoned until such panel is abandoned."

Assuming, wthout deciding, that Parker's house and wel |l were danaged
by subsi dence, the issue presented by this appeal is whether 8V concl uded
correctly that WEEP had shown good cause in that it lacked jurisdiction to
take enforcenent action agai nst Eastern on Parker's behalf. See 30 CF. R
§ 842.11(b). Ve conclude that CG8Ms ruling on this issue was correct, and
affirmthe Orector's Deci sion.

[1] A though Parker chall enges CBMs finding that mning bel ow his
property ended in April of 1977, he has of fered no evi dence that mning was
still being conducted there on August 3, 1977, when SMRA took effect. The
engi neer whose report is questioned by Parker relied on naps supplied by
Eastern and the Mne Safety and Heal th Administration (MBHY in reaching
hi s concl usi on about the location and tine of mning rel evant to Parker's
conplaint. Hs report recites that he "tal ked wth personnel fromEastern,
MBHA Ostrict No. 3 Gfice, WDCE [Vést Mrginia Departnent of Energy, now
WODEP| personnel who originally investigated the conplaint, and M.

Parker." (Engineer's Report dated Dec. 4, 1991, at 3.) Nothing in the
record before us supports concl usions contrary to those reached by the
engineer's report; CBMproperly accepted the engineer's findings that coal
extraction under Parker's house and wel | was conpl eted in April 1977.

As Parker contends however, coal mining is not limted to extraction.
In naking this point, he relies on section 22A2-5 of the Vést Mrginia
(ode, quoted above, for the proposition that abandonnent, not cessation of
extraction, establishes the ending date for mning bel ow his buil di ng.
Nonet hel ess, the applicability of section 22A2-51is, by its terns, limted
to regulation of the health and safety of underground mners; it is not
part of the Sate' s surface mning program Section 22A-2-5 is not
rel evant to the question whether CBMhas jurisdiction over this conplaint
under authority conferred by SMIRA

Pursuing his argunment based on section 22A 2-5 nonet hel ess, Parker
contends that continued use of the mned area under his house for
ventilation after August 3, 1977, brings his conplaint wthin the scope of
SMORA section 516. See Engineer's Report at 4 (stating that the area in
guestion was used for ventilation until July 1978). Section 701(28) (A of
SMRA 30 US C § 1291(28) (A (1994), defines "surface coal mning
operations” to include "surface inpacts incident to an underground coal
mne." Ve find that nai ntenance of an underground section of a mine for
ventil ation purposes has not established a surface inpact incident to an
underground coal mne. It is not argued by Parker that the subsidence in
1990
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of his property was caused by ventilation of the mne until July 1978. He
argues, rather, that coal renoval in 1977, foll owed by fl oodi ng soneti ne
after the mne closed in 1978, eventual |y caused subsi dence of his |and and
danage to his property. Wiile it could be argued that ventilation is an
"underground mning activity" under 30 CF. R 8 701.5, this fact alone is
insufficient to confer jurisdiction upon CBVMand WICEP to take action for
subsi dence caused by mini ng conpl eted before the effective date of SMIRA

(oal extraction, however, was not the single cause of subsidence,
according to CBMs engineer; it is suggested by his report that floodi ng
after the mne closed | ed to the subsidence of Parker's land. But flooding
is not an activity included in the definition of surface coal mning
operations. See 30 US C § 1291(28) (1994). S nce the regul atory
perfornance standards at 30 CF. R Part 817 apply only to underground
mning activities, flooding is not a regulated activity. See 30 CF.R §
817.121(c) (1991) (subsidence control). This aspect of the subsidence,
found by the engineer to be a possible factor in the damage ultinatel y
observed at the Parker property, also fails to provide a basis for
regulation in this case.

It is concluded, therefore, that no error has been shown in the
deci sion by CBVito accept WEEP s refusal to attenpt to regul ate coal
extraction that was conpl eted before the effective date of SVRA and t hat
CBMproperly denied infornal review of Parker's conplaint as a conseguence.
30 CF.R § 842.11(b).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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